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The Supreme Court judgement in 

CHESTERFIELD ROYAL HOSPITAL NHS FOUNDATION TRUST v EDWARDS and MINISTRY OF DEFENCE v BOTHAM 

Please be informed of the following judgement by the Supreme Court, which has allowed the appeals by the employers by a majority (Edwards: 4-3; Botham 6-1).

In both cases the employee had a contractual right to a particular disciplinary procedure but the correct disciplinary procedure was not followed. The employees argued that as a result of the incorrect disciplinary process, incorrect and stigmatising findings of fact were made which caused stigma, preventing them from finding alternative employment and resulting in future loss of earnings.

The Supreme Court decided that the employee could not bring an action for breach of contract for stigma arising out of an incorrect disciplinary procedure. Instead the employee was limited to his statutory remedies for unfair dismissal. 

Despite academic and judicial criticism, the majority of the Supreme Court applied and upheld

Addis v Gramaphone Co Ltd

Johnson v Unisys Ltd

Eastwood v Magnox Electri plc; McCabe v Cornwall County council

Lord Dyson (with whom Lord Walker and Lord Mance agreed) considered that the Johnson exclusion preclude a claim for breach of contract based on an express term of an employment contract. He placed great weight on the statutory framework. Lord Dyson noted that Parliament required contractual force to be given to disciplinary rules and procedures: the statutory requirement for a note of written disciplinary procedures were usually incorporated into the contract.  Further, the power of an Employment Tribunal to increase a damage award by 25% in the event of a failure to comply with a Code of Practice, indicated that Parliament linked a breach of disciplinary procedures with unfair dismissal proceedings.  
Lord Dyson also adopted and reiterated the policy arguments in Johnson v Unisys Ltd [2001] UKHL 13; [2003] 1 AC 518 and Eastwood and another v Magnox Electric plc and McCabe v Cornwall County Council and another [2004] UKHL 35; [2005] 1 AC 503. In the same way that a breach of contract claim arising out of a dismissal was excluded by the statutory unfair dismissal regime (‘the Johnson exclusion area’) so a breach of contract claim arising out of a breach of disciplinary procedures was excluded.
Lord Dyson disagreed with Lady Hale, Lord Wilson and Lord Kerr who had suggested that the statutory unfair dismissal legislation had not intended to reduce the protection of employees from unfair dismissal and so would not have removed the right to sue for the manner of dismissal. Lord Dyson confirmed that there had been no common law action for breach of contract in respect of the manner of dismissal: see Addis v Gramaphone Co Ltd.
An action for breach of contract arising prior to and independent of the dismissal remains.

Lord Dyson also held that an employee is not able to recover as part of his damages legal expenses incurred in respect of disciplinary proceedings, including the internal appeal. Nor is an employee is able to recover as part of his damages legal costs incurred in relation to proceedings in the Employment Tribunal proceedings. 

Lord Phillips agreed with the outcome of Lord Dyson, but arrived there by a different route. He saw the issue as one of remoteness and confirmed Addis v Gramaphone Co Ltd.

Lord Mance considered that both appeals founded on the Johnson exclusion. He doubted that Lord Phillips was correct in characterising the issue as one of  remoteness, but thought it was of causation. Employers and employees must be assumed to have intended to contract within the framework of the statutory unfair dismissal regime, rather than outside it.

Lady Hale (dissenting) alone would have dismissed both appeals. She felt that the Johnson exclusion had been so criticised that it ought to be restricted to apply to breach of contract cases relying on the implied term of trust and confidence.

Lord Kerr (with whom Lord Wilson agrees) relied on the application of ordinary contract principles and considered that the employee in Edwards should be able to bring a breach of contract action because the stigma arose from findings in the disciplinary proceedings, rather than the dismissal. The cause of action was therefore prior to and independent of the dismissal. The majority of the Supreme Court considered that – as a matter of fact – there was no earlier and independent cause of action. It was all part of the dismissal. Lord Kerr agreed that the employee in Botham had no cause of action, and was caught by the Johnson exclusion
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